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Wage-Hour Petition Gets Required Signatures 


The petition to bring the wage and hour bill before 
the House was signed Friday afternoon by a majority 
of members, thus scheduling consideration under House 
procedures on May 23, unless the Rules Committee, 
which previously had refused to grant a rule permitting 
immediate consideration, acts to do this. 

As previously expressed in the Inrormation Let- 
rer, the House bill eliminates the specific exemption of 
cannery employees from the hours provisions of the 
proposed law as carried in the bill by the Senate. The 
House bill does not limit the working hours in an 
industry, but penalizes the employer by requiring the 
payment of time and one-half for hours in excess of 
8 per day or in excess of the established work week, 
which is fixed at 44 hours for the first year, and is 
reduced by 2 hours each year until a 40-hour week is 
reached. 


SUSTAINS ORDER IN BIDDLE CASE 


Cireuit Court of Appeals Holds Federal Trade 
Commission Findings Valid 


By a two-to-one decision announced May 2d, the United 
States Circuit Court of Appeals for the Second Circuit, in 
New York, sustained the cease and desist order issued on 
July 17, 1937, by the Federal Trade Commission against the 
Biddle Purchasing Co. and six sellers who sold to that or- 
ganization and six buyers who purchased through it. (The 
findings and order of the Trade Commission were outlined 
in a special bulletin issued by the Association July 20, 1937.) 
The majority of the Court, Circuit Judges Manton and L. 
Hand, held valid the finding of the Commission that the 
Biddle Co. acted as purchasing agent for the buyers; that 
the sellers in paying brokerage fees to it knew that the fees 
were intended to be paid over by Biddle to such buyers; and 
that the payment, transmission, and receipt of such brokerage 
payments constituted a violation of Section 2(c) of the 
Robinson-Patman Act. The Court recognized that the Biddle 
Co. was not controlled by or affiliated with either the buyers 
or the sellers and that in 86 per cent of the cases the buyers 
received back as commissions no more than the amount 
they paid to Biddle for the latter’s market information service. 

The Court's opinion does not greatly illuminate the mean- 
ing to be given to the brokerage section of the law. It re- 
jected the argument of the respondents that brokerage pay- 
ments were prohibited only where they injured, prevented, 
or destroyed competition; and, after pointing out that this 
was not the basis of the charge against Biddle, stated: 

“The complaint here is under the provisions of Section 
2 (c) and not Section 2 (a) of the statute. The validity 


of the order entered is dependent entirely upon the 


legality of Section 2 (c). Section 2 (c) contains no 
classification provision nor is there anything in it which 
would justify the conclusion that it would not be uni- 
formly applied. It in no way supports the theory that 

relative size of businesses coming within its purview 
or other differing plans of organization determine the 
question as to whether or not violations of the statute 
occur.” 


After determining that Biddle was the agent of the buyers 
and “under their control,” the Court said: 


“It is clear that the statute prohibits payment of 
brokerage by the seller to the buyer or his agent or repre- 
sentative or controlled interm except for services 
rendered. Congress intended to prohibit such payments 
as an unfair trade practice. * * 


“It is argued that the Biddle Co. is a true intermediary 
and that under the statute it can represent and collect 
compensation from both buyer and seller. The Com- 
mission, on the other hand, argues that the statute does 
not permit such an arrangement. We need not decide 
that question since the evidence shows that Biddle Co. 
receives its compensation solely from the buyers. What 
it receives from the sellers is not retained by it but 
merely passed on to the buyers or credited to their 


account. * * * 
“. . . the intermediary is entitled to nothing more than 
‘appropriate compensation by the one in whose interest 
so serves’ and one who acts in such capacity may not 
receive fees from the seller when he is under contract 
and does in fact turn over such fees to the buyer.” 


(Continued on page 5523) 


WOULD AUTHORIZE MONOPOLY STUDY 


Resolution to Meet President’s Proposal Intro- 
duced by Senator O’Mahoney 


To carry out the suggestion in President Roosevelt's mes- 
sage on monopoly, that a study be made of the concentration 
of economic power in American industry and the effect of 
that concentration upon the decline of competition, Senator 
O'Mahoney of Wyoming, author of the corporation licensing 
bills, introduced in the Senate on Thursday a resolution 
(S. J. Res. 291) to create a temporary National Economic 
Committee which would consist of two Senators, two Repre- 
sentatives, the Attorney General and the Chairman of the 
Federal Trade Commission and the Securities and Exchange 
Commission. It would be given $500,000 with which to carry 
on its studies and investigations. 


The duties of the Committee, as stated in the resolution, 
would be— 


“To make a full and complete study and investigation of 
the concentration of economic power in and financial control 
over American industry with a view to determining, but with 
limitation: 

“1. The causes of such concentration and the effect of such 
concentration and control upon competition. 
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“2. The effect of the existing price s and the price 
policies of —, upon the general level of trade, upon 
employment, upon long-term profits, and upon consumption. 

“3. The effect of existing tax, patent, and other government 
policies upon competition, price levels, unemployment, profits 
and consumption. 

“To make recommendations to Congress with respect to 
legislation upon the foregoing subjects and with respect to 
improvement of anti-trust policy and procedure, and the estab- 
lishment of national standards for corporations engaged in 
commerce among the states and with foreign nations.” 

Upon its introduction the resolution was referred to the 
Judiciary Committee where Chairman Ashurst appointed 
Senators O'Mahoney, King of Utah, Neely of West Virginia, 
Norris of Nebraska, and McNary of Oregon as a subcom- 
mittee to consider the measure. 


CONSUMER RELATIONS PROGRAM 


Writer Offers Suggestions to Increase Efficiency 
of Retailer and His Staff 


A consumer-relations program for the retailer was re- 
cently outlined in an article by Harold W. Brightman in the 
“Journal of Retailing.” The following extracts from the 
article will be of interest to canners: 


“The increasing consciousness of the consumer regarding 
the importance of wise and efficient buying has been in- 
tensified by (1) the depression, (2) growth of consumer buy- 
manship and (3) organized women’s associations and clubs. 

“How can the retailer meet this growing demand for more 
product information? The following specific suggestions 
may be made to those individual retailers who wish to get 
started in doing a better business job of informative advertis- 
ing and selling: 

“1. Education of executives. The store’s chief executives 
themselves must first be thoroughly convinced that the in- 
terests of the retailer and of the consumer are identical. 
They must then sell this idea completely to all department 
heads, service supervisors, and particularly to all department- 
store buyers, and through them secure the enthusiastic sup- 
port of the entire staff. 


“2. Setting up of specifications and minimum quality 
standards and securing cooperation of manufacturers. The 
store must establish for itself specific standards of quality, 
performance, and value of the merchandise it carries and 
must insist on the maintenance of these standards by its 
buyers. 

“3. Development of labels, particularly for private brands. 
These labels should indicate in simple, nontechnical language 
what the article is made of; what are its special character- 
istics, advantages, and limitations; how it may be recondi- 
tioned; and how it should be cared for in order to give best 
results and greatest satisfaction. 

“4. Salespeople must be fully informed on all the im- 
portant characteristics of the merchandise they sell. 

“5. Cooperation with other retailers locally. Every store 
should seek the cooperation of other local merchants in carry- 
ing out this program in its own town or city. 

“6. Cooperation with local consumers and consumer 
groups. 


Broadcast Features Canned Foods 


“Springtime News About Canned Foods” was the subject 
of Miss Ruth Atwater of the Home Economics Division, when 
she was interviewed May 3 by Frances Troy Northcross, 


home economic specialist, and spoke over radio station 
WMAL in Washington. The script included some general 
information about canned foods and the canning industry, 
together with a short discussion about labels and a menu 
for a spring luncheon based on the use of canned foods. 


Hearings on Marketing Agreement Programs 

Public hearing is scheduled May 10 at Seattle on proposed 
amendments which would include celery in the present 
marketing and order program for lettuce, peas, and cauli- 
flower produced in western Washington. 


Grower referendum is scheduled May 9-14, inclusive, on a 
proposed marketing agreement and order to regulate the 
handling of Irish potatoes in designated early and inter- 
mediate producing sections of 13 States. The program 
applies to certain counties in Alabama, Arkansas, California, 
Florida, Georgia, Louisiana, Mississippi, North Carolina, 
Oklahoma, South Carolina, Texas, Virginia, and Maryland. 

No important changes were requested by handlers of 
prunes at the hearing held at Milton, Ore., May 3, on pro- 
posed marketing agreement. After tentative approval by the 
Secretary of Agriculture, growers will vote on the proposal. 


Return of Library Questionnaire Urged 


Many schools close this month, and canners who have not 
replied to the questionnaire sent out by the Home Economics 
Division in February asking members of the industry to find 
what reference material is available on the industry and its 
products both in school and public libraries, are urged to 
obtain this information and report it on the questionnaire 
form. The information that has been received in the 215 
replies regarding points of view throughout the country is 
valuable. When all returns are received, a tabulation of the 
material will be made. 

Without exception the schools and libraries which did not 
have material of the National Canners Association have been 
pleased to receive it. In some instances many copies have 


been sent to the teachers throughout the particular State, as a 
result of the information obtained through the canner. 


Quantity Recipes Valuable to Dietitians 


A request for recipes for larger-quantity cooking was 
received by the Home Economics Division this week from a 
student at the University of Hawaii, who plans to work as 
dietitian in a large institution. The student wrote: “Having 
used your excellent publications, I feel that my request for 
your tested recipes for large quantity cooking is almost that 
of one old friend to another. Needless to say, I shall be 
quite grateful for your earliest attention to this request.” 


Finds New Beans Well Adapted to Canning 


Idaho Refugee and U. S. No. 5 green beans produced good 
crops and were mosaic resistant when grown in a Michigan 
county, according to the May Ist issue of the Plant Disease 
Reporter, published by the Bureau of Plant Industry, U. S. 
Department of Agriculture: 

“In Mason County (western Michigan), mosaic had been 
very bad on all the varieties grown there for the canning of 
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of Idaho Refugee and U. S. 
5. The latter had done very well indeed, had been 
mention and produced a good crop. One superintendent 
of a well-known canning company said it was nearest to 
the type of bean for which he had been looking for — 
of anything thus far produced, being of good color an 
shape, early, and mosaic- resistant. The I Refugee had 
also produced a good crop.” 


A Good Word for Canned Vegetables 


The Allis-Chalmers Family Party, broadcast over an NBC 
network of 35 stations on Saturday evening, April 30, in- 
cluded a goodwill message on vegetables, fresh and canned. 
As to the latter the message said: “Remember, too, that out- 
of-season vegetables are available the year ‘round in tempt- 
ing, appetizing form . . . because modern canning methods 
have been developed which seal in the freshness and food 


value. Eat more vegetables . . . for health . 
for better meals.” 


Fruit and Vegetable Market Competition 
Carlot Shipments as of 


Week Season total to— 


175 453 398 55, 800 6,078 
Tomatoes........ 807 1,275 1,231 9,642 13,622 
Green peas....... 357 237 234 «1,606 2,110 
232 67 149 6,436 
Others: 

Domes: com- 
peting y 4,620 4,920 3,881 101,842 99,250 
Imports 
ing— 
Directly. .... 4 13 19 649 736 
Indirectly... . 19 5 22 «1,692 2,335 
Fruits 
Citrus, domestic... 3,103 3,950 4,189 99,476 104,177 
Imports....... 10 0 127 125 
Others, domestic. . 935 664 ,859 22,323 


SUSTAINS ORDER IN BIDDLE CASE 
(Continued from page 5521) 


In answer to Biddle’s argument that it rendered services 
to the seller, the Court said simply: 

“Indeed, the brokerage fees by the sellers to the 
Biddle Co. could not be made in good faith as compen- 
sation for services rendered since the fees are intended 
for the buyers and are immediately transmitted to them.” 

This seems to mean that since the seller paid brokerage 
to Biddle for transmission directly to the buyer, it is imma- 
terial whether Biddle rendered services because the broker- 
age payment was not in effect made to Biddle. No light is 
thrown on the application of Section 2 (c) where the buyer, 


rather than the intermediary, claims to be rendering services 
directly to the seller. 


After finding that as thus applied Section 2 (c) was con- 
stitutional and did not interfere with freedom of contract, 
the majority concluded: 


“Congress may have had in mind that one 
principal evils 


of the 
inherent in the payment of 


fees by the seller to the buyer directly Mag an 
intermediary, is the fact that this practice es it 
possible for the seller to discriminate in price without 
seeming to do so. If a price discount is given as a 
brokerage payment to a controlled intermediary, it may 
be and often is concealed from other customers of 
seller. One of the main objectives of Section 2 (c) was 
to force pree discriminations out into the open where 
they would be subject * the scrutiny of those interested, 
particularly competing buyers. See: Trunz Pork Stores 
vs. Wallace, 70 Fed. 2, 688 (C.C.A. 2). The order en- 
tered is responsive to and justified by the findings of the 
commission and satisfies the requirements of due process.” 
Judge Swan rendered a dissenting opinion in which he 
concluded that the purpose of Section 2 (c) was to prevent 
. . . conditions which are created when a buyer gets 
a lower price than competitors in the guise of a com- 
mission paid to the buyer or to some agent or dummy. 
“In my opinion it was not intended to eliminate such 
a business as the Biddle Co. does for 85 per cent of its 
subscribers. Their goods cost them as much as their 
competitors would pay for the same goods. In addition, 
they pay something to Biddle Co. for the services it ren- 
ders them. In effect the arrangement is that the Biddle 
Co. will charge for its informational and purchasing 
service the difference between what it collects from 
sellers as brokerage on orders placed by the subscriber, 
and the monthly subscription price. is means that 
different subscribers wd different sums for the Biddle 
service and the less order through the Biddle Co. 
the more they pay - informational and purchasing 
service, but I see nothing in the statute forbidding that. 
“Only when the Biddle Co. pays over brokerage fees 
in excess of the subscriber's su cacion price does the 
buyer get a discriminatory rebate which gives him an 
advantage over a competitor who does not take the 
Biddle service. It seems to me that the statute should be 
construed to forbid Biddle Co.’s method of doing busi- 
- wee ty with respect to the 14 per cent of its customers 
ly get a price reduction on the through 
id Biddle Co. by the sellers. Such 
a construction will save a legitimate and useful business 
which has existed for half a century, and one which I 
do not believe Congress intended to outlaw by the statute 
in question.” 
It will be possible for the respondents to petition the 
Supreme Court to review this decision. Whether this will 
be done has not as yet been announced. 


Manual on Foreign Trade Published 


A new manual entitled “Export and Import Practice” has 
been issued by the Bureau of Foreign and Domestic Com- 
merce as Trade Promotion Series No. 175. The publication 
is a book of 300 pages, the first part of which deals with ex- 
port practices and discusses the technique of export selling 
and handling of competition in foreign market; trade re- 
strictions abroad; packing, documentation, and transporta- 
tion; methods of protecting patents, trade marks and other 
industrial property from infringement abroad; and the 
financing of export shipments. The second part is devoted 
to import practices. Forms are used throughout to illustrate 
the text, and there is also an appendix containing practical 
examples of export and import market analyses, as well as 
of a glossary of commercial abbreviations. Copies are sold 
by the Superintendent of Documents, Government Printing 
Office, Washington, D. C., for 40 cents. 
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Dr. Blanck Discusses Frozen Food Industry 


At the two-day meeting of the Atlantic States Division of 
the National Association of Marketing Offices, at Washing- 
ton, on April 25 and 26, Dr. F. C. Blanck, of the Bureau of 
Chemistry and Soils, spoke on the quick-freezing industry 
and its development. He outlined some of the problems in 
the technique of freezing products, and expressed the opinion 
that quick-frozen foods would not displace canned foods. 
At present, he stated, the largest outlets for frozen foods are 
hotels, restaurants and other large feeding establishments, 
but home consumption is also increasing. He stressed the 
need for research to learn the varieties of products best suited 
to the freezing process. Inspection and grading services are 
needed, he said, to certify the quality of frozen foods. 


Wholesale Grocery Atlas Issued 


A wholesale grocery atlas delineating the 184 major whole- 
sale grocery trading areas within the United States in which 
there are located approximately 3,850 full-line, full-service 
and limited-function wholesale grocery establishments which 
service about 532,000 retail food stores, 66,700 general stores, 
and other grocery distribution or consuming establishments, 
has been issued by the Marketing Research Division of the 
Bureau of Foreign and Domestic Commerce. 


Accompanying market data tables show by trading areas, 
counties, and cities of 2,500 population and over, the 1930 
population; 1935 retail food stores, number and net sales; 
1935 general stores (with food), number of net sales; and 
for cities of 10,000 population and over, 1935 full-line, full- 
service and limited-function wholesale grocery establish- 
ments, number of net sales. Another table presents State 
summaries of retail food and grocery stores by kind of busi- 
ness and type of operations. The final table gives State 
figures for the total wholesale grocery and food business, by 
type of operation. 

A United States map inserted in the back shows the 184 
wholesale grocery trading areas, exclusive of the overlapping. 


Copies of the report (Market Research Series No. 19) 
may be had at $1.00 each from the Bureau of Foreign and 
Domestic Commerce, Washington, D. C., or any district office 
of the Bureau located in commercial centers in the United 
States. 


March Wholesale Sales Down 17 Per Cent 


The dollar volume of wholesale trade declined 17 per cent 
during March, 1938, as compared with March, 1937, accord- 
ing to reports from about 1,600 wholesalers cooperating in 
the monthly joint study of the National Association of Credit 
Men and the Bureau of Foreign and Domestic Commerce. 


May Restrict Pineapple Production in Malaya 


Owing to an overproduction of some 600,000 cases of pine- 
apples in British Malaya, producers and packers in the 
Malayan pineapple industry are considering a voluntary 
restriction upon production, according to the American 
trade commissioner at Singapore. Several of the largest 
packers have discussed the possibility of arranging for 
quotas for each packer. Malayan observers believe that if 


the packers are unable to agree on a voluntary restriction, 
the Government may be requested to institute a restriction 
scheme by confining pineapple exports to the Golden or No. | 
grades only. 


New Monthly Bulletin on Traffic Problems 


“Traffic Items” is the title of a new monthly publication of 
the U. S. Bureau of Foreign and Domestic Commerce, the 
first issue of which appeared under date of April 15. It is 
a mimeographed bulletin concerned primarily with do- 
mestic transportation. The various Federal departments, as 
well as the State governmental bureaus and agencies, com- 
pile and release at intervals reports giving detailed infor- 
mation which can be made a valuable part of a freight 
traffic manager's file for use in consideration of traffic prob- 
lems arising from time to time. It is the purpose of this 
publication to direct attention to such reports, giving sum- 
mary statements as to the nature of such reports so that the 
busy traffic man will know what is being done and whether 
the report will be of interest and of use to his organization. 


PROPOSED ANTI-MONOPOLY PROGRAM 


Recommendations Made by President Roosevelt in 
Meseage to Congress Summarized 


President Roosevelt, opening his monopoly message to the 
Congress on April 29 by two statements on “the growth of 
private power to a point where it becomes stronger than 
their (the people's) democratic state itself,” and “the liberty 
of a democracy is not safe if its business system does not 
provide employment to produce and distribute goods in such 
a way as to sustain an acceptable standard of living,” con- 
tinued with recommendations on dealing with the problems. 
These included proposals for: 


A study “of the concentration of economic power” (costing 
$500,000) . 

Improvement of anti-trust procedure by giving more in- 
vestigatory power to Federal agencies, by placing proof-of- 
innocence on charged corporations, by prohibiting employ- 
ment of officials responsible for law violations, and by 
withholding government purchases from guilty companies. 

More rigid scrutiny of mergers and more effective methods 
of breaking interlocking relationships. 

Restriction of financial controls by preventing concentra- 
tions of power over American industry. 


Supervision of trade associations. 


Amendment of patent laws to prevent suppression of in- 
ventions and creation of industrial monopolies. 


Encouragement of competitive enterprise through tax 
ee without removing deterrent against special privi- 
eges. 

Creation of a Bureau of Industrial Economics. 


The recommendation of the President relative to the Bureau 
of Industrial Economics stated: 


“Creation of a Bureau of Industrial Economics which should 
be endowed with adequate powers to supplement and super: 
vise the collection of industrial statistics by trade associa 
tions. Such a Bureau should perform for business men func 
tions similar to those performed for the farmers by the Bureau 
of Agricultural Economics. 
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“It should disseminate current statistical and other infor- 
mation regarding market conditions and be in a position to 
warn against the dangers of temporary over-production and 
excessive inventories as well as against the dangers of short- 
ages and bottleneck conditions and to encourage the mainte- 
nance of orderly markets. It should study trade fluctuations, 
credit facilities and other conditions which affect the welfare 
of the average business man. It should be able to help small 
business men to keep themselves as well-info: about 
trade conditions as their big competitors.” 


Concerning trade associations, his complete statement was: 

“Supervision and effective publicity of the activities of trade 
associations, and a clarification and delineation of their legiti- 
mate spheres of activity which will enable them to combat 
unfair methods of competition but which will guard ogres 
their interference with legitimate competitive practices 


Of interest in connection with the President's message on 
monopolies is the address on April 28 by Thurman Arnold, 
assistant attorney general of the United States, on “Fair and 
Effective Use of Present Anti-Trust Procedure.” Mr. Arnold 
stated as his premise that “monopoly means, sooner or later, 
government interference in business.” This, he declared, is 
the reason he advocates “the consistent enforcement of the 
anti-trust law.” Mr. Arnold said that although “none of the 
pressing problems of government can be solved by rule-of- 
thumb,” he believed that “where the exercise of judgment 
and discretion is necessary, we can at least make public the 
grounds and the policy behind our use of that discretion . . . 
The aim of such a policy is to give business men both guides 
and warnings in a field which is as admittedly uncertain in 
definition as the conception of reckless driving on the high- 
way.” To relieve competitors and the public in cases where 
the final outcome of a criminal case is uncertain, Mr. Arnold 
advocated obtaining a consent decree, thus enabling civil 
and criminal proceedings concurrently. 


Tomato Paste Trade Practice Conference 


The draft of proposed trade practice rules for the tomato 
paste manufacturing industry, which were the subject of a 
public hearing at San Francisco on May 5th, contains the 
usual two groups of rules. In Group I are rules dealing with 
misrepresentation of industry products; specifications for 
tomato paste; misrepresentation as to tomato paste; mis- 
representation as to artificial color; misrepresentation as 
to tomato content; deceptive depictions; defamation of com- 
petitors and disparagement of their products; substituting 
inferior products for those ordered; commercial bribery; in- 
ducing breach of contract; enticing away employees of com- 
petitors; selling below cost; violations of Robinson-Patman 
Act. Under the last mentioned are included prohibited 
discriminatory rebates, refunds, discounts, etc.; prohibited 
brokerages, commissions, and advertising allowances; dis- 
criminatory services or facilities, and illegal price discrimi- 


nation, 

Croup II rules deal with contracts, fake or fictitious bids, 
truthful advertising, and distribution of information on de- 
linqguent accounts. 

The specifications for tomato paste as given in the rules 
are the same as those found in the definitions and standards 
of food products for use in enforcing the Food and Drugs 
Act (S.R.A.F.D. No. 2, Revision 5, November, 1936). 


MINNESOTA LOSS LEADER LAW 


Held Unconstitutional in Opinion Rendered by 
Three-Judge Federal District Court 


In a lengthy opinion which may prove of great interest to 
canners, a three-judge Federal District Court on April 29, 
1938, held a number of sections of the Minnesota Loss Leader 
Statute to be in violation of the Federal Constitution. The 
Minnesota law, enacted in 1937, is divided into three parts: 
The first prohibits those engaged in manufacturing and pro- 
ducing merchandise from discriminating in price between 
different sections, communities, or cities of the state and in 
general contains the price discrimination provisions of the 
Robinson-Patman Act. Part Two is applicable to wholesale 
or retail trade in Minnesota and prohibits the sale of goods 
at less than cost or the giving away of merchandise for the 
purpose of injuring competitors and destroying competition. 
It provides penalties for any company which sells goods in 
any part of the state at a price lower than that asked else- 
where in the state except to the extent necessary to allow 
for differences in the cost of delivery or to meet local com- 
petition. “Cost” is defined as the manufacturer's list price 
less discount plus the cost of doing business, and where 
there is no manufacturer's list price, “cost” means the current 
delivered invoice or replacement cost, whichever is lower, 
plus the cost of doing business. The “cost of doing business” 
is defined as the average cost in the calendar year preceding 
the alleged violation. Finally, it is provided that any sale 
at less than 10 per cent above the manufacturer's published 
list less discounts, or less than 10 per cent above current 
delivered invoice or replacement cost is prima facie evidence 
of violation. 

The Great Atlantic and Pacific Tea Company brought suit 
against the Minnesota officials to enjoin the enforcement of 
the statute. The three-judge Federal Court held, first, that 
the State could under its police power regulate loss leader 
selling, in the form of sales below cost with the intent of in- 
juring competition, provided it did so in a fashion that was 
not unreasonable, arbitrary or capricious and that the methods 
prohibited were reasonably related to the object of the law. 
Accordingly, the Court concerned itself with an examination 
whether the methods and prohibitions in the Minnesota law 
were proper. 

The prohibition against selling at different prices in differ- 
ent localities, irrespective of any intention to destroy competi- 
tion, was held invalid. The Court pointed out that while the 
statute permitted differentials based on differences in the 
cost of delivery or those made in order to meet local competi- 
tion, it failed to allow differentials based on differences in 
selling cost at different stores. It reviewed the evidence show- 
ing differences in cost of selling between cash-and-carry and 
credit-and-delivery stores, differences in rent, volume, ef- 
ficiency, turn-over, etc. It specifically referred to “super- 
markets” as being able to operate at much less overhead 
expense than even other cash-and-carry stores. Since the 
statute did not permit such differences in cost of selling to be 
taken into account, this part of the law was held to be in 
violation of the due process clause. 

The section defining “cost” was also held invalid on the 
ground that the manufacturer's published list price, less 
published discounts, am. net represent the merchant's 
actual cost. The Court said 
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“The evidence before us indicates that frequently the pub- 
lished list prices of a manufacturer, less his published dis- 
counts, do not represent the prices at which he sells his goods 
to his customer. This, it appears, is particularly true with 
respect to manufacturers of commodities the of 
which are subject to frequent fluctuations. An affidavit of 
an official of a local canning company contains this statement: 

“ ‘List prices as published by (his) company and other 
canneries in said state (Minnesota) and elsewhere are often 
not the selling prices obtained by said company or other 
canneries, but are their asking prices or the point at which 
bargaining with prospective purchasers begins; that in actual 
practice the price at which the product or pack of canneries 
is sold varies as much as from three to ten per cent from pub- 
lished list prices.’” 

The Court recognized that a manufacturer's list might be 
made prima facie evidence of actual cost, rebuttable by proof, 
but that since this section of the law meant that a retailer 
who sold at his actual cost plus the expense of doing busi- 
ness might be convicted of “selling below cost”, it was un- 
constitutional, 

The requirement that the determination of “cost of doing 
business” or overhead must be based on the average of the 
calendar year preceding the alleged violation was also held to 
be unreasonable on the ground that such costs might vary 
from time to time. As examples the Court suggested that 
a retailer might change from a credit-and-delivery system to 
a cash-and-carry system, or enter into new leases at a cheaper 
rent, or secure a greater volume. Here again, the Court 
recognized that, in the absence of proof as to actual current 
selling costs, the annual average might be applicable, but 
held that rigid use of average past costs was improper. 

The presumption in the law that any sale made at less 
than 10 per cent above the manufacturer's published list less 
discounts, or at less than 10 per cent above current invoice or 
replacement cost, should be considered prima facie evidence 
of violation, was also held invalid on the ground that the pre- 
sumption so created was unreasonable because there was no 
fair relationship between sales at less than cost (so defined) 
and an intent to injure competitors. The Court suggested that 
there were many reasons, apart from a desire to injure com- 
petitors, which might induce a retailer to make a profitiess 
sale of goods. On the basis of earlier Supreme Court de- 
cisions, it invalidated this presumption that a mere sale be- 
low cost was prima facie evidence of intention to injure 
competitors. 

Finally, the Court held invalid a section of the Minnesota 
Act which made an officer, director, or agent of any company 
guilty of violating the law equally responsible with the com- 
pany. It considered that this provision that mere proof of 
intent of the principal company should be proof of unlawful 
intent of the officer, director, or agent, was unreasonable. 
A further procedural provision permittting the use of general 
cost surveys of the cost of doing business to be used in the 
criminal prosecutions, was held unconstitutional on the 
ground that it was too vague. 


Since many of the provisions in the Minnesota Act appear 
in somewhat similar language in proposed Loss Leader 
Statutes and in the Uniform Unfair Sales Act recently sus- 
tained by the Tennessee Supreme Court (Rust v. Griggs, 113 
S.W. (2d) 733), the decision by the Federal Court in Min- 
nesota will in all likelihood be appealed to the United States 
Supreme Court. 


District Business Tax Nears Enactment 


Reenactment of the District of Columbia business privilege 
tax seemed a step nearer when the Senate on Wednesday, 
May 4, agreed to the conference report on the District of 
Columbia revenue bill. This bill would require that any com- 
pany engaging in business in the District of Columbia whose 
sales exceed $2,000 annually must secure a license and must 
pay a tax ranging from one-tenth to four-tenths of 1 per cent 
of gross receipts in excess of $2,000. The term “business” 
includes the transaction of business in the District by or 
through an employee or agent. While there has been some 
question as to whether transactions in interstate commerce 
would be included, the conference report makes the statute 
applicable to transactions “in any commerce whatsoever in 
the District.” 

This conference report is now pending in the House where 
it has been stated that some opposition exists to the inclusion 
of this business privilege tax. 


Senate Passes Fisheries Bills 


The Senate on Thursday, during the consideration of unob- 
jected bills, passed the following: 

A bill (S. 2873) authorizing funds for a five-year building 
program for the Bureau of Fisheries; the funds authorized 
would include the purchase of control boats and vessels, 
salmon counting wiers, and the establishment of cultural 
stations and laboratories. 

Senator Copeland's bill (S. 3744) declaring that the juris- 
diction of the United States extends to all waters and sub- 
merged land adjacent to the coast of Alaska lying east of 
the International Boundary in the Bering Sea, and “lying 
within the limits of the continental shelf, the edge of such 
continental shelf having a depth of water of 100 fathoms, 
more or less;” and extending all provisions of law, applicable 
with respect to the fisheries of Alaska, to that area. 
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